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Mr. Chairman and Members of the Committee:

Thank you for the opportunity to testify before the Committee concerning U.S. rdification of the
Inter-American Convention Againgt Corruption.

My testimony today is submitted on behalf of the American Bar Association. | am aformer chair
of the ABA Section of Internationa Law and Practice, and currently serve on the International Section’s
Council and as the ABA’ s representative to the Inter-American Bar Association. With me is Stuart
Deming, an officer of the Section of International Law and Practice and current co-Chair of an ABA Task
Force on Standards on Corrupt Practices.

In 1997, during my chairmanship, the Internationa Law Section of the ABA developed a report
and recommendation on the Inter-American Convention Againgt Corruption.  This report and
recommendation, acopy of whichis attached, calls on the United States and other OAS Member States
toratify the Inter-American Convention Against Corruption promptly, encouragesratification to be subject
to minimal reservations and understandings, and urges prompt, full and cons stent implementation by States
Parties. Our recommendation was approved by the ABA House of Delegatesin 1997 and thus congtitutes
officid ABA palicy. Itiscomplemented by a1998 ABA policy supporting U.S. ratification of the OECD
Antibribery Convention, and an earlier policy urging the development of internationa standardsto combat
public corruption in internationa business transactions.

In my testimony today, | would like to focus principaly on how the Inter-American Convention
Agang Corruption, asaregiond instrument for the Western Hemisphere, fitsinto theemerginginternationa
standards againgt public corruption, and, within that context, why it isin the U.S. interest to participate in
the Convention’s regime. | would aso like to address certain technicd issues regarding ratification and
implementation, and to answer any questions the Committee members may have about the Convention, or
how it comparesto U.S. law or other internationa instruments,

At the outset, | would like to commend the Committee for its support of U.S. ratification of the
OECD Antibribery Convention in 1998. The OECD Convention is a highly-targeted instrument that
addresses one principa issue® transnationd bribery of foreign public officids® from the “supply”, or
bribe payers, sde. Itsfocusison disciplining business actors from mgor capital exporting countries and
on establishing cooperation mechanismsfor facilitating investigations and enforcing its provisions. Prompt
U.S. rdificaion of the OECD Convention was a crucid step in putting its prohibitions into effect for a
criticd mass of countries in a record time frame. The OECD Convention furthered an important U.S.
policy god of establishing, in the countriesthat compete most strongly with the U.S. for mgjor internationa
projects, sandards regarding the bribery of foreign public officidsthat parald U.S. sandards, asreflected
in our Foreign Corrupt Practices Act (FCPA). The OECD Convention thus leveled the playing field for
U.S. internationd businessand set aninternationa standard with which U.S. business could readily comply.

Now that the OECD Convention has entered into force and is being implemented, it is an



appropriate time to turn to ratification of the Inter-American Convention. For different reasons, U.S.
ratification of thisinsrument is dso strongly in the interests of the United States. And unlike the OECD
Convention, whichrequired amendmentsto the FCPA, thelnter-American Convention requiresno changes
to U.S. law.

Why isitinthe U.S. interest to ratify the Inter-American Convention? To answer this question
requires an understanding of how the Inter-American Convention differsfrom its OECD counterpart. The
Inter-American Convention was borne of the first Summit of the Americas in Miami in 1994. It was
recognized by the Summit participants that hemispheric economic integration, made possible by the shift
in the region towards democratic governments and the establishment of free-market economies, required
progress in the rule of law, transparency in administrative processes, and modernization of the Sate.
Corruption® especialy public corruption® underminesthe devel opment of democratic ingtitutionsand
effective market mechanisms. It leads to misallocation of resources, and threstens the rule of law and
politicd stability, adversely affecting the ability of countries to attract capita and foster economic
development.

In many Latin American countries, public corruption is a“demand sde’ problem as much as a
supply side problem. There is a need to strengthen civil service and the judiciary, reform laws and
adminigrative processes (e.g., public procurement) to make them more modern, transparent and efficient,
and to develop new systems of checks and balances, and watchdog indtitutions. Although some countries
intheregion are capita exporters, most arenot. Thus, most of the OAS countriesare not likely in the near
to medium term to become parties to the OECD Antibribery Convention. More importantly, the OECD
Convention gpproach, which focuses narrowly on the issue of transnationd bribery and closely-related
offenses, isnot currently an approach® asthe OAS Member Statesthemselves have recognized O that
adequately addresses the needs of the Latin American region. Rather, a broader-based effort, focusing
on both the demand and the supply sides of public corruption, and on preventive measures as well as
crimindization, is the more appropriate approach for the region asawhole a thistime.

The Inter-American Convention reflects this broader, systemic approach to the issue of public
corruption.  In addition to requiring crimindization of a range of offenses (referred to as “acts of
corruption”) © domestic bribery, transnational bribery, illicit enrichment, among others® andproviding
for cooperation among signatory countries in investigations and enforcement, it requires countries to
undertake reforms on the “demand” (or officid government) Sde, in tax and customs adminigtration,
procurement systems, civil servicereform, and thelikethe so-called preventive measures. In addition,
likethe OECD Convention, it requires partiesto cooperatein theinvestigation and prosecution of offenses,
induding in the areas of mutud lega assstance, extradition, and asset tracing and seizure. The Inter-
American Convention can thus be seen asrepresenting akind of “to do” list for countriesto combat public
corruption as well as providing tools for effective enforcement of the rlevant laws.  In our view, it is
precisaly thiskind of gpproach that makes sense for the region at thistime.

Unlikesome Inter-American tregties, the OAS Anticorruption Convention has garnered significant
support from the countries of the region in ardatively short time. It has been signed by 26 OAS Member



States, and went into effect in 1997. Currently 18 countries are parties, including two
countries® Argentinaand MexicoO that area so partiesto the OECD Convention. Despitethisstrong
dart, however, Sgnificant ggps remain in ratification and implementation.

Like the OECD Antibribery Convention, the Inter-American Corruption Convention's success
depends on widespread rdtification, implementation and enforcement by the relevant countries. And
because the Inter-American Convention is significantly broader in scope than the OECD Convention,
implementation and enforcement poses even a greater challenge for States Parties than they do in the
OECD Convention context. Priorities must be established, especidly in the area of preventive measures,
and resources must bedlocated. Under the best of circumstances, full implementation cannot be expected
to happen overnight, but will occur over a period of years. In fact, the history to date is that dthough
important steps have been taken by a number of countries, overal implementation has been spotty.

The United States, as the country most responsible for putting the issue of public corruption onto
the hemispheric agendaand, among capital exporting countries, among the countrieswith themost at steke
in the region in terms of promoting the rule of law and democratic indtitutions and developing market
economies, needsto be afull participant in thisimplementation process. The United States does not need
any implementing legidation of its own to participate in the Convention’s regime; we have over the years
enacted in someformdl of the variousitems on the Convention’s“to do” ligt. The United Statesdoeshave
an interest, however, in ensuring that the Convention is fully implemented and enforced by other countries
of theregion, in hel ping countries set prioritiesamong therange of itemsonthe“todo” lig, in hdping devise
the best approach to a particular issue, and in keeping countries feet to the fire if implementation and
enforcement lag.

Without having ratified the Convention, however, itisunlikey the United Stateswill havethe ability
to influence the implementation and enforcement process asfully asit would like. For example, the OAS
is exploring the establishment of a monitoring mechanism for the Convention that will be open only to
countries that have retified the Convention. Even without such a mechanism, however, the views of non-
ratifying countries on implementation and enforcement issues are unlikely to be accorded the same
deference as ratifying countries. Moreover, for the United States, as one of the proponents of the
Convention, to refuse to raify the Inter-American Convention now would be taken asa sign by the other
OAS Member States that the United Statesis not serioudy committed to reform in this hemisphere.

For these reasons, U.S. ratification of the Convention makes sense.  Ratification sends a strong
message to countries of theregion of asustained commitment of the United Statesto thisissue. It positions
the United States to play a continued leadership role within the hemisphere on thisissue. It supports our
nationd gods of promoting democratization and economic development, and is an important complement
to hemispheric integration. 1t dso promotes the goa of universal ratification in the region.

Let me now turn to the questions of reservations, understandings and declarations (RUDs). As
noted & the outset, the ABA’s 1997 policy on the Inter-American Convention recommended that any
ratifications be subject to minima RUDs. Reservations, if excessve, can undercut the effectiveness of a



treaty. The Inter-American Convention, Article XXIV, permits reservations to specific articles provided
the reservations do not conflict with the purpose of thetreaty. To date, the reservations taken by ratifying
countries have been minima.

Aswe understand it, the Administration has proposed no reservationsto the Convention, but has
proposed several understandings, to Articles VI, VI and IX. The proposed understanding with respect
to Article VIl would make clear that the United States does not intend to enact new laws to implement
Artide VII, snce exiding laws effectively reflect the " acts of corruption” required to be crimindized in that
Article. The proposed understanding with respect to Article VI smilarly would clarify that the United
States considersthe Foreign Corrupt Practices Act to condtitute adequate implementation of that Article's
requirement to crimindize transnationa bribery. We concur with both those understandings. Wedso note
with respect to Article VIII that the Inter-American Juridical Committee of the OAS has clarified that
fadlitating payments may be excepted from a prohibition on transnationa bribery consstent with the
Convention.

Thefind proposed understanding relaesto Article IX, illicit enrichment. The Convention permits
countriesto “opt out” of the crimindization obligations of Articles V111 and IX both, without the need to
take areservaion, if crimindization would conflict with their condtitutions or fundamenta legd principles.
Asthe State Department report accompanying the transmittal of the Convention to the Senate points out,
Artidle IX of the Convention raises such a conflict in light of the condtitutional presumption of innocence
inArticle IV of the U.S. Condtitution. The Adminigiration therefore recommends that the United States
“opt out” of the crimindization obligation under Article I X, but declareitswillingnessto provide assstance
to other countries in the investigation and enforcement of illicit enrichment cases consstent with U.S.
domestic law, as required by the Convention.

The ABA policy doesnat explicitly addresshow theillicit enrichment issue should behandled. The
accompanying report notes, however, that dthough the congtitutional concern with our enacting a pend
offense as gecified in Article IX would be subgtantia, U.S. law currently contains measures that
collectively function as the equivdent of such a provison for senior federa government officids.
Specificdly, when the financid disclosure obligations for senior federd officids under the Ethics in
Government Act are coupled with the so-called “ net worth method of proof” for criminal tax evasion under
26 U.SC. 8 7201, the resullt is the effective crimindization of illicit enrichment of these officids, enforced
through the tax code. A smilar result followsin other contexts when state and local disclosureregimesare
taken into consideration.

Accordingly, one dternative to the U.S. exercising the “opt out” right built into the Convention
(the exercise of which may prompt other countriesto opt out of Article V111 or I X aswel) might befor the
United States to declare that the foregoing measures represent effective implementation of this obligation
and that no further implementing legidation is contemplated. Were the United Statesto do so, carewould
need to be taken to ensure that such astep isnot construed as shifting the burden of proof. For thisreason,
if the United States does not opt out of Articlel X, itsratification should be subject to the understanding that
the burden of proof under U.S. law would remain unchanged.



Again, thank you for the opportunity to testify and for your consideration of the Convention at this
timely juncture. | would be happy to answer any questions the Committee may have.



AMERICAN BAR ASSOCIATION

Policy Adopted a the ABA’s 1997 Annua Mesting

RESOLVED, That the American Bar Association supports the prompt
ratification and implementation of the Inter-American Convention Against
Corruption (Inter-American Convention) by the United States, by other
member s of the Or ganization of American States(OAYS), and by other countries
that are eligible to accede to the Inter-American Convention.

FURTHER RESOLVED, That the American Bar Association urges:

1) thatsuchratification besubject to minimal reservationsand under -
standings, and

2)  that such implementation be full, effective and consistent.

FURTHER RESOLVED, That, to assure consistency and effectiveness, the
AmericanBar Association supportsthecriminalization of thebribery of foreign
officialsthrough thel nter-American Convention and thr ough other instruments
and fora in a manner consistent with the agreed upon common elements set
forth in the Annex to the Organization for Economic Co- operation and
Development’'s (OECD) Revised Recommendation of the Council on
Combating Bribery in International Business Transactionsand with the basic
principles of the Foreign Corrupt Practices Act of the United States.

FURTHER RESOLVED, That the American Bar Association supports
efforts by the OECD and its member countries to promptly carry out, fully
implement, and actively enfor ce the OECD’ s Revised Recommendation of the
Council on Combating Bribery in International Business Transactions in a
manner that effectively deters foreign corrupt practices in the conduct of
international business.



